VLAB Housing Committee will discuss the following document during the February 4%
meeting

To the Members of the Virginia Latino Advisory (VLAB) Housing Sub-Committee:

Through my conversations with the Chair, I have learned that some VLAB members are concerned
about reiterating at least some of the recommendations we presented last year. I also understand that
at least one of the recommendations I made—one regarding the elimination of attorney’s fees recovery
in cases arising as unlawful detainers for non-payment of rent—became the subject of outspoken
opposition from a landlord lobbying group.

I stand by my recommendation. The award of attorney’s fees is generally used as an exception to the
American Rule on attorney’s fees and is meant as an exceptional remedy most widely used in cases
that involve complex legislative schemes. Its purpose is to serve as a deterring punishment when a
party demonstrates willful malice or deliberate misconduct.' Based on these widely applied standards,
the imposition of attorney’s fees upon individuals too impoverished to pay their rent is an
unnecessarily punitive measure.

Unlawful detainers for the non-payment of rent are straightforward cases, not complex litigation.
Landlords need only present evidence that there was a contract establishing how much rent is
periodically owed and that a notice to pay or face legal consequences was given. In the typical case, if
the tenant failed to pay, there is no defense. No job loss, emergency medical bill, death in the family,
abandonment by a spouse, or unexpected car accident can relieve a tenant from the obligation to pay.
If the tenant has not paid, they must pay. Judges adjudicating these cases often dispose of them at a
first hearing that lasts less than 5 minutes or at a subsequent trial that lasts about 15 minutes.

Moreover, imposition of attorneys’ fees upon a person facing homelessness is simply an abomination
and an injustice that punishes nothing but poverty. Under the American Rule on attorney’s fees, each
party must pay for its own legal costs unless the defendant’s conduct is so wrongful that it deserves a
special punishment to deter its recurrence. It is the epitome of vile and unnecessary punishments to
force individuals too impoverished to safeguard a roof over their heads to pay additional costs as
deterrence. Payment of attorney’s fees cannot possibly serve as an encouragement to obtain
employment or professional advancement, to redesign our health care systems as affordable, to the
reconstruction of family structures that provide additional, stable incomes, or to the fortuitous find of
spare parts for car repairs.

My position notwithstanding, I recognize that I am but one member of a larger body, preoccupied
with its legacy and its ability to effect immediate and lasting change for our LatinX communities.
Accordingly, while I would prefer that my original recommendation be reiterated, I propose an
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alternative that focuses on curtailing landlord’s practice of charging attorney’s fees prior to the filing
of a summons for unlawful detainer. Below I include my rationale.

The residential landlord-tenant relationship entails an inherently imbalanced distribution of power that
may become coercive and detrimental to the tenant absent state intervention. To prevent abuse, state
laws throughout the US assign specific responsibilities to landlords and tenants, protect specific rights,
and identify available remedies.

Currently, the Virginia Code includes some provisions regarding the recovery of reasonable attorneys’
fees by landlords and tenants under certain circumstances, but not others. Provisions allowing the
recovery of a tenant’s reasonable attorney’s fees are invariably predicated upon the filing of a court
action for damages or injunctive relief (or for both).” Without explanation, however, the Code does
not similarly predicate a landlord’s ability to demand the payment of attorney’s fees upon the filing of
a court action. Instead, Virginia Code § 55.1-1245(H) specifically entitles landlords to recover
attorney’s fees “regardless of whether a lawsuit is filed or an order is obtained from a court[.]”

There can be no even, fair, or altruistic purpose to the perpetuation of an imbalanced state of the law
that demands from tenants court action and the substantive proof of wrongdoing as adjudged by an
impartial third party and demands nothing from landlords. It is incumbent upon us as representatives
of our LatinX communities to denounce this pernicious practice and legal scheme, because it allows
for the capricious inflation of rental amounts owed, which in turn aggravates the disproportionate
burden of unlawful detainers actions (as eviction actions are known in Virginia) upon racial and ethnic
minorities—such as our LatinX and Hispanic communities.’

We should therefore recommend that the Governor initiate and/or support effort to repeal the
language of Virginia Code § 55.1-1245(H) that entitles landlords to recover attorney’s fees “regardless
of whether a lawsuit is filed or an order is obtained from a court|[.]”
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